








































































































COMMITTEE OF THE WHOLE
Council of the County of Maui

June 8, 2006

leasehold interest could be accomplished by, for example, saying instead of “land acquisition” . . .
“acquisition of real property interest”.

COUNCILMEMBER TAVARES: Just for clarification,--
CHAIR MOLINA: Member Tavares.

COUNCILMEMBER TAVARES: --so if that language were used and it would . . . it could include leasing and
owning. Would it also--

MR. MOTO: Yes.

COUNCILMEMBER TAVARES: --be. .. would it also include . . . oh, no . . . would it include the ability as is
written here and what you’re proposing — the ability to give grants to other nonprofits who are trying to
acquire land, et cetera, et cetera, you know, like the Hale Mahaolu’s of the world and the Community
Land Trust, in particular. Is that flexible enough to be included as we discussed with . . . the ordinance
is where the details would be, right? But would that be able to be included in the ordinance with this
Charter provision?

(NOTE: A short pause.)

CHAIR MOLINA: Mr. Moto, do you need another minute or two?

MR. MOTO: Yeah. I’'m sorry, Mr. Chairman. I’'m just . . . well, it is true to say that there’s nothing explicit in
the current draft regarding that. Number one, I definitely think it could be addressed in an ordinance. I
don’t necessarily see any of the language as prohibiting such a use because it states may include . . .
well, the, the . . .

COUNCILMEMBER TAVARES: Which may include.

MR. MOTO: Yeah, which may include.

COUNCILMEMBER TAVARES: Not limiting it.

MR. MOTO: That’s right. It’s not a limitation necessarily on the . . . to those--

COUNCILMEMBER TAVARES: Okay.

MR. MOTO: --specific purposes and there’s nothing in the provision that explicitly prohibits the grant of these
monies to a third party.

CHAIR MOLINA: Okay.

MR. MOTO: And I’'m assuming any committee report on this matter will perhaps express the intent that those
kinds of uses were among the uses that were anticipated or possible.
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COUNCILMEMBER TAVARES: Right.
CHAIR MOLINA: Okay. Thank you. Member Mateo, followed by Member Anderson.

COUNCILMEMBER MATEO: Thank you, Chairman. So Mr. Moto, the word . . . words “land acquisition”
then, would that not be broad enough to make it inclusive of lease . . . lease properties? Or is the
verbiage “land acquisition” specifically targeted at purchase?

MR. MOTO: Mr. Chairman, I . . . that’s the issue because the situation I’'m trying to deal with is that, you
know, five or ten years from now when maybe none of us are the ones who are actually having to
interpret and apply these provisions. Sometimes when people read the term “land acquisition”, they say
to themselves, oh, what does that mean? Especially if they weren’t around when it was adopted and the
tendency sometimes may be to be conservative and say, oh, well, I think that only means we can
purchase land but I’'m not sure if we can use it, for example, to acquire easements that we need to make
a low-income housing development possible or I’m not sure that means that we can buy a leasehold
interest. So that . . . that’s the situation we’re trying to address if we modify the language there. It’s to
help that future person interpret it the way that you would like it interpreted.

COUNCILMEMBER MATEQ: Thank you. Thank you, Chair.
CHAIR MOLINA: Okay. Thank you, Member Mateo. Member Anderson.

COUNCILMEMBER ANDERSON: Yeah. Chair, you know, I really feel that any further definitions that we
need can be handled in the ordinance. As I said earlier, the way this is written we can’t, you know,
effectuate this fund until we have an ordinance that establishes the procedure for administering and
expending the money. And you know, the question of leasehold property . . . I don’t believe the
Council’s going to be purchasing leasehold property for long-term use for affordable housing in
perpetuity. We’re going to acquire the property and then . . . and then sell it perhaps on a leasehold
basis to maintain the property in perpetuity for affordable housing, but we wouldn’t be buying leasehold
property for that purpose. That doesn’t really make any sense. So I think any changes that we need to
further clarify the intent can be done in the ordinance and that’s the purpose of the ordinance. Thank
you.

CHAIR MOLINA: Thank you, Member Anderson. Mr. Moto, you had a comment?

MR. MOTO: Yes. Mr. Chairman, it’s been brought to my attention as a reminder that there is a sentence in
Paragraph 3, if you turn to Page 2 of the draft resolution, Paragraph 3, the last sentence. There’s a
sentence it says, “The revenues in this fund shall not be used for any purpose except those listed in
Subsection 9-20.1.” You might want to consider removing that provision if you don’t want to
unnecessarily restrict the uses of the fund. This goes back to my general point of when someone

struggling at some future date to interpret and apply these . . . if they run into a sentence that says
something like that, they may be compelled to give a very, very conservative reading to the Charter
provision.
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CHAIR MOLINA: Member Mateo.

COUNCILMEMBER MATEQ: Thank you, Chairman. But, Mr. Moto, because the . . . it also says “may
include”, it is not specific enough to be exclusive where it could not be done because “may include”
opens the door for considerations of lease. The listings under “may include” just recommends that these
are the considerations but it’s not limiting it to only those items.

CHAIR MOLINA: Mr. Moto.

COUNCILMEMBER MATEOQO: So because, Mr. Moto, because it is not restricting it, then by all means we
could address it during the ordinance process where we could perhaps then be a little more inclusive or
specific.

MR. MOTO: Yes. I understand the point being made, Mr. Chairman. 1 still would have to express some
concern over that last sentence in Paragraph 3.

COUNCILMEMBER TAVARES: Just take it out.
CHAIR MOLINA: Member Anderson.

COUNCILMEMBER ANDERSON: Mr. Chair, I move to amend Paragraph 3 to read, “Any balance remaining
in this fund at the end of each fiscal year shall not lapse, but shall remain in the fund, accumulating from
year to year. The revenues in this fund shall not be used for any purpose except those listed in
Subsection 9-20.1.1 or as further defined in the ordinance to be established.”

CHAIR MOLINA: Is there a second?
COUNCILMEMBER MATEQ: Second.

CHAIR MOLINA: Okay. Seconded by Member Mateo, amended by Member Anderson. Member Anderson,
you have the floor.

COUNCILMEMBER ANDERSON: I think that just gives us the option of further defining the uses “which
may include”, and you know, we’ve struggled with this a lot when you use a word like “may” instead of
“shall”, that leaves it open-ended. And I appreciate Corporation Counsel’s concern in that we are very
definitive in what we’re doing here because many times down the road we struggle with legislation that
isn’t well worded. And you know, for the purposes of forwarding this in a more exacting language 1
think just adding that in or as further defined in the ordinance to be established, that gives us the
flexibility should this pass that when the ordinance is developed because it does say the ordinance shall
establish the administration . . . the procedures for administration and expenditure of the funds. So
that’s the purpose of the ordinance. And I think that covers Mr. Moto’s concerns and I would like to
hear from him.

CHAIR MOLINA: Okay. Mr. Moto.
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MR. MOTO: Mr. Chairman, with your Council . . . with your staff we were, first of all, that the amendment
would help to address that . . . the provision. We suggest slightly tweaking the exact wording of the
clause that was suggested and just say something like “or as defined by ordinance” . . . “except those
listed in Subsection 9-20.1 or as defined by ordinance”.

COUNCILMEMBER ANDERSON: I’ll take that as a friendly amendment.

CHAIR MOLINA: Okay. Any objections, Members?

COUNCIL MEMBERS VOICED NO OBJECTIONS.

CHAIR MOLINA: Okay. Alright. The motion is still on the floor to amend in addition to the friendly
amendment that was recommended by Mr. Moto and Ms. Kawasaki-Lu. Any other discussion? All
those in favor of the amendment signify by saying aye.

COUNCIL MEMBERS VOICED AYE.

CHAIR MOLINA: All those opposed? Okay. Chair marks it unanimous.

VOTE: AYES: Councilmembers Anderson, Carroll, Mateo, Pontanilla, and
Tavares, and Chair Molina.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Hokama and Johnson, and Vice-Chair Kane.
MOTION CARRIED.
ACTION: Recommending APPROVAL of amendment.
CHAIR MOLINA: Okay. Members, we are back to the main motion, as amended. Member Tavares.
COUNCILMEMBER TAVARES: Yeah. Mr. Chair, I was looking at the Charter provision for the open space
section which is on Page 36 of the Charter, Section 9-19, and perhaps we could incorporate how they
described the land acquisition part, which in theirs is purchasing or otherwise acquiring lands or
property entitlements. So perhaps that would . . . we could substitute that wording in instead of “land
acquisition” it might be more broader for us to look at various tools for getting control of projects.

CHAIR MOLINA: Corporation Counsel, you have any comments that suggestion from Member Tavares?

MR. MOTO: Yes, Mr. Chairman. That language would also be fine.
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CHAIR MOLINA: Okay.

COUNCILMEMBER TAVARES: So, Mr. Chair, I would move to amend and replace the word “land
acquisition” with “land purchase or otherwise acquiring lands or property entitlements”, yeah, and then
the rest would be the same.

CHAIR MOLINA: Okay. There’s been a motion to amend--

COUNCILMEMBER ANDERSON: Second.

CHAIR MOLINA: --seconded by Member Anderson. Motion has been made by Member Tavares to change
the wording to “land purchase”, and you know, I guess Member Tavares, you gotta again restate that
amendment for the record.

COUNCILMEMBER TAVARES: For land purchase or otherwise acquiring land or property entitlements.

CHAIR MOLINA: Okay, and that’s deleting the word “land acquisition”.

COUNCILMEMBER TAVARES: Yeah.

CHAIR MOLINA: Members, any comments or discussion on the motion to amend? Seeing none. All those in
favor signify by saying aye.

COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: All those opposed? Okay. Thank you. Chair will mark it unanimous.

VYOTE: AYES: Councilmembers Anderson, Carroll, Mateo, Pontanilla, and
Tavares, and Chair Molina.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Hokama and Johnson, and Vice-Chair Kane.
MOTION CARRIED.
ACTION: Recommending APPROVAL of amendment.

CHAIR MOLINA: Members, we are once again back to the main motion, as amended. Any additional
comments, questions, proposed amendments? Member Tavares.
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COUNCILMEMBER TAVARES: Yeah. Mr. Chairman, on that last one as I was reading it, of course, it’s out
of parallel construction, but perhaps some minor work can be done to get, you know, the English part of
it right. I know that we’re trying to avoid the word “land acquisition” because that means something,
you know, in the sense that we use it in government and for us common people land acquisition can be
anything. I can borrow it from my friend, that’s land acquisition, but I think to help to clarify that it was
meant to be broad and that would be further defined and described in the ordinance to follow that at least
we have . . . we can go back and say, hey, it was included. So if someone questions, well, how come
you’re leasing this or how come you’re giving a grant to the Community Land Trust or whoever, you
know, when it wasn’t in the Charter, then we can help to . . . it would help us to justify the basis for the
ordinance, as well as the basis for appropriating funds out of that. Thank you.

CHAIR MOLINA: Okay. Thank you, Member Tavares. Members, any other discussion as to the motion, as
amended? Seeing none. The Chair will call for the vote, and once again, like the prior Charter
amendment that was passed out, a minimum of five votes will be needed. If the five votes are not met,
then the proposal, well, will meet some other fate. Members, all those in favor of the Charter . . .

COUNCILMEMBER TAVARES: Chair?

CHAIR MOLINA: Member Tavares.

COUNCILMEMBER TAVARES: I’'m sorry. Iforgot. We’re on the main motion now?
CHAIR MOLINA: Yes, we’re on the main motion.

COUNCILMEMBER TAVARES: IfImay offer a couple comments other than . . .
CHAIR MOLINA: Proceed, Member Tavares.

COUNCILMEMBER TAVARES: Yeah. Mr. Chair, with all the work that we’ve done on this . . . on the
amending the Charter proposal, you know, I will support it going out of Committee to the full Council
and you’ll need six votes there, but that’s as far as Il say that I support it. Because I think from before
we were talking about doing it as an ordinance first and then seeing how it worked and whatever and
then when we got something kind of really firm, then we would go to do a Charter amendment. But
with the changes that were made here, it’s a lot more palatable for me to support this because then I
think the ordinance can come out of it. And so I will support it going out of Committee and be heard at
the full Council.

CHAIR MOLINA: Thank you very much, Member Tavares. Members, any other comments prior to the call of
the vote? Member Anderson.

COUNCILMEMBER ANDERSON: Mr. Chairman, as I stated earlier, I think this is a wonderful idea and I
fully support establishing this sort of a fund but I think it should be done by ordinance. I don’t think it’s
appropriate for Charter amendment. As I said, we could have some unsettling changes in our property
tax revenues due to a Charter change being proposed by COMET and any kind of economic downturn
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that could affect our economy would leave us in a bad situation when we’re dedicating this much money
for the next four years. So I am not going to support the Charter amendment but I do fully support the
effort to do this by ordinance and since, you know, if this does pass out, there needs to be an ordinance
to implement it anyway. I think the wheels are in motion to make that happen and so I'm fully in
support of that, but unfortunately, I can’t support a Charter amendment for this. Thank you.

CHAIR MOLINA: Okay. Thank you, Member Anderson, for your comments. Member Mateo.

COUNCILMEMBER MATEO: Chairman, thank you very much. I guess after all the discussion we’ve had on
it for me the bottom line is the need is there. We all recognize the need and all we’re looking at is the
process to get there and be it a Charter amendment or be it an ordinance, the fact that we’re gonna get
there is what’s important. I think as I stated earlier at the last round of discussions, myself, I would have
preferred working it through the ordinance process because I think it allows us the flexibility and the
ease in dealing with each other’s considerations for changes. But at this particular point, Chairman, I'm
grateful that this came up because this is a reality and this is part of being creative enough to help this
County address the needs of affordable housing for all of our residents. So at this point, 'm glad to
support the motion on the floor and through the Council . . . when it does get to Council, I also will be
continuing to support its movement. Thank you, Chair.

CHAIR MOLINA: Okay. Thank you, Member Mateo. Member Pontanilla.

COUNCILMEMBER PONTANILLA: Thank you, Chair. After all the changes that we’ve done I think, you
know, we’ve pretty well satisfied a lot of questions that we had. I'm glad that you’re going to bring this
thing forward, and hopefully, does pass through this Committee and goes to the full Council. Once it
goes on the ballot, the people will decide because it’s the people’s money that we’re gonna be taking to
create this fund so they need a say in how we fund this particular amendment . . . Charter amendment.
So, you know, we’ll give the people a chance to say yes or no. You know, like you and I had talked
about, this is the time that, you know, we put our money where our mouth is. Thank you, Chair.

CHAIR MOLINA: Okay. Thank you, Member Pontanilla. Member Anderson.

COUNCILMEMBER ANDERSON: Thank you, Chair, for my second and final on this. We do have the
lowest voter turn out in the State and for that matter in the nation, and while I do think that the voters
opinion is very valued, I don’t think it necessarily reflects the opinion of every taxpayer in this County.
And my concern . . . I do know that Charter amendments by I guess historical percentage generally pass,
but it could be that this won’t pass. It could be that those people who come to the voting polls already
have their homes and they don’t really care to pay for those who don’t to acquire home ownership. So
in the meantime before this gets to the ballot, we’re losing opportunity and time that this Council who is
all in favor of this has right now to establish an ordinance establishing this fund. So should this not pass
during the election we’ve lost a good half year. We’ve lost the opportunity to get this established for
next year’s budget. So that’s my concern, Mr. Chair, aside from the fact that, you know, a Charter
change for something of this magnitude leaves us little flexibility, except for the ordinance and we gotta
pass that anyway before we can even start spending the money. So that’s really the reasoning that . . .
that I’'m going through in my mind as to why I’m not supporting this. Because it may not pass as a
Charter amendment and in the meantime, we’re losing the time that we still have on this Council in this
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term to develop an ordinance that would effectuate a fund such as this, as well as the way that we would
expend it and the procedures necessary. So I think that’s a better way to go, Mr. Chairman. I appreciate
you putting this forward as a Charter amendment, but more than that I appreciate the fact that you’ve
developed this idea and there seems to be a consensus within this Council to support it. So I just wanted
to state as further clarification why I’m not supporting this as a Charter amendment. Thank you.

CHAIR MOLINA: Thank you, Member Anderson. Your words are well taken. Chair would like to offer his
last comments and I’ll be as brief as I can be. First of all, again, my thank yous to all of you for your
very thoughtful comments and discussion on this. I think it’s a matter of some of us, well, first of all, I
think we all are sort of dedicated to belief of creating this fund for affordable housing to get something
that’s dedicated — something that is there and concrete. But some of us prefer to drive, some of us prefer
to fly. I don’t think we can fault either process. Some of us have a belief of taking a philosophical view
of democracy. As I stated earlier with the Charter Commission on Oahu, they said for a matter
something as serious as this, maybe we should let the whole populace get involved. Let the public — let
them have their say to reaffirm their commitment, as well as our own commitment as elected officials to
try and solve this crisis. So no matter what the outcome of this today at least the seeds have been
planted to go out and create this fund whether it be via the voters or whether it be an elected body of
officials creating an ordinance that will try and remedy this huge gorilla that’s out there which is the
housing crisis. So, again, I thank you, Members, and the Chair will call for the vote. All those in favor

signify by saying aye.

COUNCIL MEMBERS VOICED AYE.

CHAIR MOLINA: All those opposed?

COUNCILMEMBER ANDERSON: No.

CHAIR MOLINA: Okay. There is one no vote, there are five ayes. The measure passes out of Committee and
will go on to the full Council where six votes will be needed for this Charter amendment proposal to
create an affordable housing fund to go on to the ballot to the voters in November. So with that being

said . . . Member Tavares.

VOTE: AYES: Councilmembers Carroll, Mateo, Pontanilla, and Tavares, and
Chair Molina.

NOES: Councilmember Anderson.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Hokama and Johnson, and Vice-Chair Kane.

MOTION CARRIED.
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ACTION: Recommending FIRST READING of resolution, as amended, and
FILING of communication.

COUNCILMEMBER TAVARES: Yeah. Mr. Chairman, also Ms. Anderson’s points are well-taken and that
was kind of my reasoning behind my original stance on having it go through as an ordinance first. But 1
believe that even though this . . . whatever happens to this particular proposal whether it passes the
Council or not or passes the voters or not, that should not stop us from working on the ordinance now
because the ordinance can also be worked on and then tweaked depending upon what happens in the
election so . . . or the votes. So I would encourage, you know, you to proceed with having the ordinance
written so perhaps we can hit the ground running, in any case, if it passes or fails either place, either the
Council or the voters, that we’ve got something in place for us to deal with in time for the next budget
review. Thank you.

CHAIR MOLINA: Okay. That’s some very nice suggestions, Member Tavares. Thank you. Member Mateo.

COUNCILMEMBER MATEO: Chairman, thank you very much and I appreciate Member Tavares’
recommendation. However, Chairman, if, if that ordinance plans on being sent to the Housing and
Human Services Committee, the Committee right now is just so pressed because of the existing
Residential Workforce Housing Policy that we will be receiving real soon. So in terms of time available
this would be really difficult for us to do an addition to the existing load that this Committee will be
dealing with in the next number of months prior to the close of the term. So, you know, get the
ordinance done and we’d be happy to, you know, take it from there. Thank you.

CHAIR MOLINA: Thank you, Member Mateo, for offering that. Thank you very much, Members, and I
appreciate at least having this matter heard before the full Council and whatever its fate, you know,
we’ll just have to see. Member Anderson.

COUNCILMEMBER ANDERSON: Chair, could we have the information, well, I guess . . . well, nonetheless,
whether Mr. Mateo’s Committee has an opportunity to work on an ordinance between now and the end
of this term or not, I would like to see the information that was brought forward from the Planning
Department forwarded to his Committee. If we could do that because this is valuable information that
we can use in our deliberations for the purposes of his Committee and I think it’s more appropriate in
that Committee now that we’ve discharged the Charter amendment.

CHAIR MOLINA: Okay. Thank you, Member Anderson. That is a good suggestion and staff will make note
of that.

COUNCILMEMBER ANDERSON: Thank you.
CHAIR MOLINA: Thank you, Members. Any announcements? We do have a 1:30 Parks meeting chaired by

Member Johnson. So for those of you staying back for that please do your best to be prompt. Thank
you all again. This recessed meeting of the Committee of the Whole for June 8, 2006 is now adjourned.

.. .(gavel). . .
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